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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act
in the cases where one of the issues involved relates to place of supply as per Section
109(5) of CGST Act, 2017.

(i)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other
than as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(1)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appeliate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying —

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and
(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute,

in addition to the amount paid under Section 107(8) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated

103.12.2019 has provided that the appeal to tribunal can be made within three months

from the date of communication of Order or date on which the President or the State
President, as the case may be, of the Appellate Tribunal enters office, whichever is later.

(C)
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For elaborate, detailed and latest provisions relating to filing of appeal to the appellate
authority, the appellant may refer to the website www.cbic.gov.in,
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ORDER-IN-APPEAL

Brief Facts of the case:

' M/s. Safal Engineers and Realities LLP, B-Safal House, B/h Mirch Masala
Restaurant, Off, S.G.Highway, Ahmedabad, Gujarat, 38005‘9 (hereinafter referred as
Appellant’)  has filed the . present appeal against Order No, GST/D-
VI/O&A/lS/SAFAL/AM/ZOZ1-22, dated 05.10.2021 (hereinafter referred as ‘impugned
order’) passed by the Assistant Commissioner, CGST & C.Ex,, Division-VI, Ahmedabad-

North Commissionerate (hereinafter referred as ‘the adjudicating authority’).

2. 'Brieﬂy stated the facts of the case are that the ‘Appellant’ is holding GST
Registration No. 24ACLFS5783R172 and they have filed the present appeal on

19.01.2022. During the course of verification of TRAN-1, it was observed that the

‘Appellant’ had taken credit in Table No.7(a) of TRAN-1 on the inputs contained in their
finished goods or semi-finished goods (i.e. building under development) held in étock on
the -appointed day. Same was not found to be admissible as building under
construction being attached to earth cannot b'e called “goods” in terms of definition as
per Section 2(52) and in terms of various case laws under erstwhile Central Excise Act,
1944. The condition no. (v) as mentioned in the Section 140(3) had also not found to be
fulfilled. The registered person who is eligible for any abatement under CGST Act cannot
claim such credit hence the transitional credit was not admissible. DRC-01 alongwith
Show Cause Notice, dated 30.07.2021 was accordingly issued to the appellant. The
adjudicating authority vide impugned order has confirmed the said demand. of wrongly
availed Cenvat Credit of Rs.2,73,627/- under provisions of Section 73 of the CGST Act,
2017 read with Rule 121 of the CGST Rules, 2017. The adjudicating authority vide
impugned order has also confirmed the demand of interest under Section 50 of the
CGST Act, 2017 and imposed penalty of Rs.27,363/- in terms of Section 122 read with
Section 73 of the CGST Act, 2017.

3. Being aggrieved with the impugned order the appellant has filed the present
appeal on 19.01.2022, wherein they stated that:—

) they engaged in providing construction of residenti}Lgmgg}i\service under

LA

HSN 995412, They availed input tax credit of Rs.2,73:6277 ‘J«i:rfggT\{iAN-l for
S03 N-
Central Excise duty paid on inputs held in stock asion thé?a.p;‘ oi :te{(jdate.
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3.

" E:No.: GAPPL/ADC/GSTP/257/2022-APPEAL

details of total ITC of Rs.2,73,627/- can be bifurcated asunder

" Rs.2,73,627/-

[ExerSe duty on

Rs 1,42 739/~

goods not.used till
appointed date |

"Rs 71, 098/ [Already reversed being

*[Pertaining to moveable - 49,81 % of Rs: 142739/ on receipt of BU
. V._permzsszon ]

Rs 71 641/ [ITC actually under dispute

1 outof RsZ 73, 627/]

Total stock].

Rs.1,30,888/- ' Rs,_65,1.95/- [Already reversed based on
Carpet . Area  being 49.81% of
Rs.130888/- " on receipt . of BU
|. permission.] - . ., -

~ [Pertaining to goods
already used and became
immovable property

before appointed date] .- -Rs.65,693/-[Already reversed through

'DRC-03 dated 28, 08:2021 within 30 days
of .r’e'céipt'of SCN]

(iii)

(iv)- :

v)

(vi) |

'IIn terms of Rule 42 of the CGST Rules 2017, bullders and developers are

required to reverse ITC based on Carpet area per tammg to unsold units.
remaining on the date of receipt of BU permission, The app.ellant has already
reversed such- credit in GSTR-3B for -S‘e”pter’nber" 2020. to the extent of
49, 81% of total ITC availed from 01.07. 2017 t111 the date of receipt of BU
perrnlsswn ‘Thus out of total ITC of Rs.2, 73 627/ 49 81% I e' Rs.1,39,294 /-

(shou d be Rs.1,36 293/ ) is already reversed on recelpt ‘of BU permission.

To which CA Certificate has been' submltted '

This fact brought to the notice of the ad]udlcatmg authorlty but he simply
ignores it without any further verification and dlscus_smn the OI0.

Out of Rs.1,30,888/- of ITC pertaining to Goods which are used before the
appointed d'ate,rRs. 65,195/~ (49.81% of-‘Rs.l,‘30}888/-) is already reversed.

. Rest of Rs.65,693/- is accepted by/them as wrongly availed and has paid

along with interest of Rs.45 ,808/- vide DRC-03 dated 28.08.2021..
Thus, confirmation of the demand)fﬁe‘g d“

i

mount in 010 amodnts to double

taxatlon and dlspute remains for Rs 71 '\1:’%;“*@- y.
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(vii) Regarding penalty, they pleaded that Rs.2,01,986/- already paid before jssye
of SCN hence no penalty is imposable as per Section 73(8) of CGST Act, 2017,
Confirming thé demand of interest is also on wrong interpretation of law.

(viii)  Disputed amount is only of Rs.71,641/- ; that even if they assume without
acceptihg that ITC availed by thém, was not to be availed, still, the only

amount of demand that can be raised could not be more than Rs.71,641/-,

In view of the above submission the appellant prayed to quash the demand of

credit, le_vy of interest and penalty and set aside the demand order,

4, Personal Hearing in the matter was held on 24.11.2022 wherein Shri Punit
Prajapati, Chartered Accountant, appeared in person, on behalf of the ‘Appellant’ as

authorized representative, During P.H. he has reiterated the submissions made ti]] date.

Discussion and findings:

5(). I have carefully gone through the facts of the case, grounds of appeal,
submissions made by the 'Appe’llant' in the Appeal Memorandum and documents
available on record. I find that he appellant had taken credit of Rs.2,73,627/- against
- Inputs contained in their finished goods or sem;j finished goods (i.e. their building under
developmentj held in stock on the appointed day in Table No.7(a) of TRAN-1, on which
the CENVAT credit was not available in the Service Tax regime. The said credit was
denied on the grounds that the building under construction being attached to earth
cannot be called “goods” in terms of definition as per Section 2(52) and in terms of case
laws under erstwhile Central Excise Act, 1944, Also the condition no. (v) as mentioned
under Section 140(3) had also not been fulfilled. Therefore, the adjudicating authority
found the said transitional credit of inputs already used in construction and contained in
WIP as on 30.06.2017 as inadmissible, Therefore, the adjudicating authority vide
impugned order has confirmed the demand of wrongly availed credit of Rs.2,73,627/-
agai;lst inputs contained in their finished goods or semj finished goods. I find that the
adjudicating has confirmed the demand of interest and also imposed perialty of
Rs.27,363/-. Accordingly, the appellant has preferred the present appeal.

5(if). I observed that in the instant case the impugned ogerv,\@\s issued on 05-

H

10-2021 and the appeal was filed on 19-01-2022. The apﬁl'e‘il‘/afﬁt

T

’"\\ : .
%s;gﬁe\qulred to file
the appeal within 3 months from the date of communica}'t_ion of&}??saffci;o\,rder as per
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Section. 107. (1) of CGST Act, _202£7. [ fihd- that.the order was communicated to the
appellant oh dated 05-10- 2021 and present appéal was. filed: on dated 19-01-2022 i.e.
after a perlod of three months.hence the appeal was filed beyond the time limit as
prescribed, under Section 107 of the Act, i.e. delayed.by 15 days Eurther, as per Section
107(4) of CGST Act 2017, the appellate authority has, powels to condone the delay of
one month in fil mg of appeal, over and above the prescrlbed penod of three months as
mentioned above. In view of the Section 107(4) of the CGST Act 2017 looking to the
COVID-19 situation, 1 condone the delay of 15 days occurred in flhng the present
appeal.

5(iii). In this case, the transitional credit of Rs.2,73,627/- availed by the appellant on
the inputs contained in semi- flmshed or finished goods held m stock on the appointed

day was held inadmissible and ordered for recovery. | find that transitional credit

"availed by the appellant was held inadmissible under Section 140.(3) of CGST Act, 2017.
For better apprec1atlon of facts, I refer to Section-140 (3) of CGST Act, 2017 as under:

Section 140 (3) of CGST Act, 2017:-

A registered person, who was not liable to be regt'sterea' under the existing law, or who
was engaged in the man ufacture of exempted goods or provision of exempted services,
or who was provzdmg works contract service .and. was. avazlmg of -the benefit of
Notzj”catzon No 26/2012 Serwce Tax, dated the. 20’-‘" June, 2012 or a first stage dealer
or a second stage dealer or a registered importer or a depot of a manufacturer, shall be
entitled to take in hzs electronic credit ledger, credit-of. eIzgzb[e duties in respect of
mputs held in stock and inputs contained in semlﬁnzshed or finished goods held in
stock on the appointed day, within such time and in-such manner as may be prescribed,

subject to] the following conditions, namely:-

(i) such inputs or goods are used or inténded to be used for making taxable supplies
under this Act; | ' A
(i) the said registered person is eligible for input-tax credit on such inputs -.under
 thisAct; ' V

- (i) the said regzstered person s in possessmn of invoice,. or, oth%mescrzbed
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(iv) - such invoices or other prescribed documents were issued not earlier than twelve
' months immediately preceding the appointed day; and (v) the supplier of
services is not eligible for any abatement under this Act:

(v)  thesupplier of services is not eligible for any dbatement under this Act :

I find that the appellant Is registered with the GST department for providing works
contract services, construction of residentia] complex, special services provided by

builders... etc.

As the supply of service in relation to construction of residential complex also involves
transfer of "land/undivided share of land" which do not attract GST, the value of such
land/ undivided share of land shall be deemed to be 1/3rd of the total amount charged

for such supply.

As such GST on Residential Complex [for which a part or total
consideration is received prior to issue of a completion/occupancy certificate”
or its first occupancy, whichever is earlier], shall be 2/3rd of the total
consideration charged for such supply (thus GST payable on a Flat/House/
Complex would works out to be 12% of the total consideration inclusive of the

value of land/ undivided share of land).

As such ITC claimed on the inputs contained in their finished goods or semi-finished
goods (f.e. building under development) held in stock on the appointed day is not found
to be admissible as per condition mentioned at above condition {(v) of Section 140(3) of
the CGST Act, 2017,

5(iv). It is seen that in the case of M/s R.B. Construction Company 2019 (23) GS.T.L.
429 (App. A AR-GST), Appellate Authority For Advance Ruling Under GST, Gujarat, has

held as under:-

10.6 Section 2(52) of the CGST Act, 2017 and the GGST Act, 2017
defines the term 'goods’ as every kind of movable pbroperty other than mbney
and securities but includes actionable claim, growing crops, grass and things
attached to or forming part of the land which qr@be severed before

- Supply or under a contract of supply. The work of _thég snel arit Jalls within the

-
Gail =4
¥ o
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definition of ‘works contract' as gi\:/,en uhder Section.2(119) of the CGST Act,
2017 and the GQST}lct,-ZOl 7 as the construction of-pipeline.network becomes
immovable property. Therefore, even if the contract. of-the appellant was on
work-in-process stage.on the appointed-day,,the.same would not be covered
within the terms 'semi-finished or fi mshed goods' as the term goods covers

movable property and not immovable property

C—

10.7 In view thereof, the appellant is not entitled to avail input tax
credit of Central Excise duty and VAT paid on pzpes under sub -sections (I)
and [6] ofSectzon 140 of the CGST Act, 2017 and the GGST Act, 2017

I find that as per Section 2(59) of the CGST -‘A'ct, 2017, Inputs means

any goods other than capital goods used or intended to be used by a supplier

. in .course of furtherance of business. Whereas as-per Section 2(52) of the said

Act ;'Goodsf' ‘means e_ve_:ry. kind of movable property -other. than money and
securities but includes actionable claim, growing .crops; . grass and things
attached to or forming part of the land which are agreed to be severed before

supply or under a contract of supply.

5(v). I further refer the letter F.No.381/274/2017, dated 27-2-2018 issued by the
Directorate General of Audit, New Delhi. I find that the said letter was issued in a case of
M/s: ABC wherein it was.noticed during the audit-.'th.at'_thei .s'a;id'-asse»ssee has taken
transitional credit of ir'lp,uts (bricks, TMT bars and rots, cement efcj'held in stock as on
30-6-2017 aé ‘well as on inputs contained in their building under development. The DG

(Audit), referring to the provisions of Section 140 (3) of CGST Act 2017 clarified as

under

As per Section 2 (59) of the said Act, “inputs’ means any goods other than capital
goods used or intended to be used by a supplier in course of furtherance of
business. As per Section 2 (52) of the said Act, Goods means every kind of
movable property other than money and securztzes but mclua’es actzonable claim,

'growmg crops, grass and thmgs attached to or formmg part of the land which
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the credit of Rs.59.24 lakh in Tran 1 against the inputs contained in their finished
goods or semi finished goods (ie. their buildings under development) held in
stock on the appointed day. The contention of the assessee does not appear to be
correct as a building under construction being attached to earth cannot be called '
goods’ in terms of definition as per Section 2(52) mentioned above and in terms
of various case laws under erstwhile Central Excise Act, 1944. Therefore it is
appears that in the case of building construction, the transitional credit of inputs
already used in construction and contained in WIP as on 30-6-2017 is not

admissible.

5(vi). Inview of above, I find that the provisions of Section 140(3) of CGST Act, 2017
allows transitional credit of inputs contained in semi-finished and finished goods in
stock as on appointed day only to the specified class of persons. However, clarification
issued by DG (Audit) categorically rules out transitional credit of inputs already used in .
construction of building in stock and contained in work in progress as on 30-6-2017 on
the ground that such buildings does not fall under the definition of goods glven under

Section 2(52) of CGST Act, 2017 under which 'goods’ is defined to mean only movable
property.

5(vii).  Concurrent reading of Section 140(3) of CGST Act, 2017, Section 2(52) of CGST
Act, 2017 and clarification issued by DG (Audit) leads that, the term “goods’ given under
Section 140 (3) of CGST Act, 2017 means every kind of movable property. Therefore, to
qualify for availing transition‘al credit_of eligible duties of input contained in semi-
~ finished or finished ‘goods’.in terms of Section 140(3), such goods ought to be movable
goods. I find that in this case, transitional credit of Rs.2,73,627/- was‘ availed on different
kind of inputs already used in such buildings/ structures and contained in under
construction buildings/structures (work-in-progress) and some of movable inputs used
after the appointed date. Such buildings/structures are undoubtedly immovable goods.
Since Section 140(3) read with Section 2(52) allows transitional credit only on inputs

used flmshed/seml finished goods of movable nature, T find that’t’rﬁn\,ntlonal credit

£ CENTRg, @

u; L X
further find that the registered person who is eligible for any abatemen‘“c.: ndgE E&ST Act

C::J

availed on such inputs which were used in such bulldmgs/structures is Q%t\}dm ssible.
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cannot claim the credit under reference in view of the condition. (v) ‘of Section 140(3) of
CGST Act 2017.

5(viii). On carefully going through the submissions of appellant [ find that out of
total ITC of Rs.2,73,627/-, Rs.1,36,293/- i.e. 49. 81% of total ITC has already been
reversed on receipt of BU permlssmn on 10.06.2020 and clalmed to have been reflected
in the GSTR-3B of September, 2020. To which cA Certlflcate has been submitted. I
further fmd that the credit of Rs.65 ,693/- was accepted by the appellant as wrongly
availed and has paid the same along with interest of Rs.45 808/ vide DRC-03 dated
26.08.2021. I further find that the adjudicating authority dumng the proceedmgs should
have verify and considered the said reversals and payment made much before the issue
oflmpugned order. I, therefore, find that the demand of the said credit already reversed
is not sustainable, However, I direct the adjudlcatl\ng,.authorl_ty to verify and confirm the

said reversals.

5(ix). . I further find that the credit for Rs.71 ,761/- as stated by the appellant is
pertaining to Kitchen equlpments and Kitchen furniture and bemg movable goods credit
on them clalmed to have been admissible. In this regards, I find that the said credit is
pertaining to- pre GST Era and belonging to the items claimed to have been used in
sample house after the appointed date, I find that appellant has. submitted the Invoices
of the said goods alongwrth appeal papers. I find that such mputs bemg movable goods,
ITC of Rs.71,761/- taken in Tran-1 as claimed by the appellant is admissible, Therefore,

interest & penalty is not payable on the said amount of credit. -

S(X) [ further find that the interest under Section 50 of CGST Act 2017 is payable on
the total amount of ITC of Rs.1,36 293/ from the date oflecelpt of BU upto the date of
its reversal. There is no evidence on record in support of payment of such interest.
Therefore, in the above circumstances; I find. that the beneflt of Section 73(8) of
CGST Act, 2017 cannot be given to the appellant I further find that the appellant is
also liable for penalty, under Sectlon 122 readwith Sectxon 73 of CGST Act, 2017 for
contraventlon of the prov1310ns of Section 140 of CGST Act 2017 (}n’@oux

credlt of RsZ 01 986/ Hence | find that penalty of Rs 20 198/ S a

is alsezin
‘upon the appellant. ( -,l; b
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6. In view of the above discussions, I upheld the impugned order confirming the
demand of credit of Rs.2,01 ,986/- alongwith interest (only on the portion of credit of
Rs.1,36,293/-) and also penalty of Rs.20 ,198/- only. However [ set aside the demand
of Rs.71,641/-. The impugned order is modified to the above extent. Hence, the appeal is

partially allowed and partially rejected.

7. wﬁamfmﬁfﬁﬁwﬁamﬁwmaﬁ%%ﬁmwél

The appeal filed by the appellant stands disposed of in above terms.

VA1
ir Rayka)
Additional Commissfoner (Appeals)
Date: |9.01.2023
Attest \
ka4
v, \\ ? <
(Aja mar Agarwal)

Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.

By R.P.A.D.

To,

M/s. Safal Engineers and Realities LLP,
B-Safal House, B/h Mirch Masala Restaurant,
Off. S.G.Highway, Ahmedabad,

Gujarat, PIN- 380059

Copy to:

The Pﬁrincipal Chief Commissioner of Central Tax, Ahmedabad Zone.

The Commissioner, CGST & C. Ex,, Appeals, Ahmedabad.

The Commissioner, CGST & C. Ex., Ahmedabad-North.

The Assistant Commissioner, CGST & C.Ex, Division- VI, Ahmedabad- North
The Superintendent [System], CGST (Appeal), Ahmedabad.
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